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On June 5, 2018 the National Telecommunications and Information Administration issued Docket No.
180124068-8068-01 seeking comments and recommendations on its international internet policy
priorities.

As the National Telecommunications and Information Administration considers its international internet
policy priorities, we would like to call your attention to the European Union’s increasingly protectionist
attitude to the 2017 Tax Reform and American technology companies. The EU is requesting that the
OECD designate the US a tax haven, may challenge the US tax law at the World Trade Organization, and
has been working on proposals known as the Digital Users Tax.

Just as it is important that the United States have a representative at the International
Telecommunications Union, our interests must be represented at the OECD (Organisation of Economic
Co-operation and Development). It has been over 500 days since the U.S. had an Ambassador to the
OECD and this vacuum of American leadership is allowing the EU to set international norms and take
aim at U.S. sovereignty in an effort to undermine tax reform at a cost of American business, jobs, and
innovation.

The tax reform bill passed by the House and Senate, and signed into law by President Donald J. Trump,
has made America competitive again. The bill, known as the Tax Cuts and Jobs Act, lowered the federal
corporate tax to a globally competitive 21 percent rate and updated the international tax system so that
businesses can now compete and reinvest trillions of dollars in foreign earnings into America.

In fact, since passage of tax reform, the U.S. has been named the most competitive economy in the
world, according to the IMD World Competitiveness Center.’
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Tax reform included two new international provisions, which implement a “carrot and stick” approach
with the aim of incentivizing the location of capital and profits within America and clamping down on
erosion of the U.S. tax base.?

The stick, known as “global intangible low-taxed income,” or GILTI —imposes a 10.5 percent minimum
tax on intellectual property derived income. The carrot, known as “foreign-derived intangible income,”
or FDII provides a deduction of 37.5 percent off the 21 percent corporate rate (for an effective rate of
13.125 percent) for income derived from IP held in the U.S.

In combination with the low U.S. corporate rate, these provisions create a strong incentive for
companies to invest and do business in America.

It is also why high-tax, big government European nations hate the tax law and have demanded the
OECD review GILTI and FDII in its Forum on Harmful Tax Practices.*

Even before the Tax Cuts and Jobs Act had been enacted, European countries expressed concern over
the law.”

Some countries have even gone as far as to suggest that the OECD designate the U.S. a tax haven.® It is
expected that the EU will launch a legal challenge to the tax law in the World Trade Organization.”

This is not the only threat to US sovereignty and competitiveness. EU leaders have called for

a discriminatory tax known as the Digital Services Tax (DST) that is predominately aimed at iconic
American companies out of Silicon Valley.? The tax would be imposed in the form of a 3 percent tax on
the digital revenue of tech companies, based on the concern from Europe that companies are paying too
little.

The DST comes in two forms: (1) companies will be taxed after either exceeding 7 million euros in annual
revenue in an EU member country, having at least 100,000 members in a member country over the
course of a year, or 3,000 business contracts for digital services in a year. (2) an interim tax would be
placed on revenue from online advertising, facilitating the sale of goods between platforms and the sale
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of user-generated data. The commission said it would want these taxes in place until it could develop
larger “comprehensive reform.”

These conditions would be imposed regardless of whether or not a business has a physical presence in
an EU country. The DST will limit tax competition between the US and EU countries by effectively
shifting from an origin-based tax system (with businesses taxed where they produce) to a destination-
based tax system (with businesses taxed where their customers are Iocated).lo This completely breaks
from long recognized international tax policy.

The proposal is not only surprising because of the tax’s design, but also because the DST proposal lacks
supporting evidence that it is even in the EU Member States’ economic and fiscal interest to deviate
from traditional international policy and begin taxing digital business models differently.11

While countries like Ireland, Germany, Sweden, Denmark, and Finland ask the EU to slow down on its
rushed interim DST proposal, Spain and France are plowing ahead. France looks forward to “taxing the
digital giants,” through its own efforts to provide “a basis for co-ordinated EU action to effectively align
the taxation of highly digitalised business profits with the place where value is created.”*?

However, the assumption promoted by France that shareholders of digital services companies will bear
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the burden of the tax without downstream consequences or other economic harm is incorrect.

It is hard to believe that the DST proposal evolved from purely deductive conceptual reasoning from the
Commission. Rather, the economic activities at issue, particularly those activities and companies
affected by the interim proposal, are ones where the European Union is a net importer, not a net
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exporter.

This is not the first time the EU has targeted American businesses and will not be the last. The European
Commission has previously ruled that low tax rates of EU member countries constituted “illegal state
aid” and ordered US tech companies such as Amazon and Apple to pay these governments.

The attacks at the OECD and the DST are part of a string of actions, including the General Data
Protection Regulation (GDPR) that the EU has taken to undermine tax competition and American
businesses.

As NTIA considers its Internet Policy Priorities, it will be helpful to maintain awareness of all of the
various actions that foreign nations are taking that affect the free flow of information.
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Thank you for the opportunity to provide comments in this matter.

Respectfully,

Katie McAuliffe
Executive Director
Digital Liberty



